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65 Ohio St,, 47 ; State v. Sutdiffe, 18 R. I., 53 ; Beilfus v. State, 142 Wis., 
665. The phrase "destitute and necessituous circumstances" has been held 
to mean not only things absolutely indispensible to human existence, but 
things in fact necessary to the particular person. See State v. Waller, 
supra; Burton v. Comm., supra. And it has been held that even though 
the wife agrees to support the minor children for a valuable consideration, 
yet this is no defense to an action against the father for non-support ; 
Bowen v. State, 56 Ohio St., 235 ; nor does the fact that he agrees to sup- 
port them if the wife will deliver up custody relieve him, though they 
were improperly detained by the wife. State v. Sutdiffe, supra; Beilfus 
v. State, supra. These courts consider that the purpose of the statute is 
to secure the performance of the husband's or father's obligation and to 
provide a remedy for the wife or children in addition to those afforded by 
civil proceedings. State v. Waller, supra; Burton v. Comm., supra. "Thus," 
says the Michigan court, "they are clearly distinguishable from statutes 
which are designed to redress public grievances." People v. Malsch, supra. 
In these latter statutes an injury to the public (i. e., in leaving the children 
actually destitute) is an essential ingredient of the offense. See People v. 
Walsh, 11 Hun., 292; Bayne v. People, 14 Hun., 181; State v. Watson, 58 
N. J. L., 499. And since such statutes are highly penal, they are to be 
strictly construed. Goetting v. Normoyle, 191 N. Y., 368. Other courts, 
notably those of Georgia, have adopted a contrary view to that of the case 
under discussion, and hold that actual deprivation of food and clothing is 
a prerequisite to the father's liability; Dalton v. State, 188 Ga., 196; 
Williams v. State, 126 Ga., 637 ; Baldwin v. State, 188 Ga., 328 ; Richie v. 
Comm., 44 S. W., 979; State v. Thornton, 232 Mo., 298; and that articles 
of necessity are what the child actually needs, not what may be classed as 
per se a necessity. State v. Thornton, supra. This difference of opinion 
seems to arise from the question as to whether these statutes are to be 
regarded as penal and consequently strictly construed ; see Morin v. New- 
berry, 79 Conn., 338; Schulte v. Menke, 111 111. App., 212; People v. Wein- 
stock, 193 N. Y., 481 ; or as remedial, and for the protection of rights, in 
which case a more liberal interpretation should be given. See Harrison v. 
Monmouth Bank, 207 111., 630 ; Wolcott v. Pond, 19 Conn., 597 ; Boston Mill 
Corp v. Gardner, 2 Pick., 33. It is submitted that the latter view, that of 
the principal case, is correct, and that the purpose of these statutes is not 
so much the punishment of the father as the support of the child. A lib- 
eral construction will aid in attaining the this object. 



Railroads — Actions for Injuries — Evidence. — Chabott v. Grand 
Trunk Ry. Co., 88 Atl. (N. H.), 995. — Evidence that a person injured was 
in the habit of looking and listening before stepping upon or walking 
along a railroad track is admissible to show whether he looked and lis- 
tened at a particular time, upon the ground that a person is more apt to do 
a thing in the manner in which he is in the habit of doing it. 

Habit is customary conduct, to pursue which a person has acquired a 
tendency, from frequent repetition of the same act. Insurance Co. v. Foley, 
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105 U. S., 350. Evidence of a custom on the part of pedestrians to walk 
on the railroad is not admissible as evidence against the railroad company 
in an action to recover for the death of a person who was killed while on 
the track. M. & C. R. R. Co. v. Womack, Admrx., 84 Ala., 149. But the 
fact that inmates of dwelling houses along a railroad are in the habit of 
using the tracks as a public walk to and from their homes is* evidence 
tending to charge the company with notice that the tracks opposite these 
dwellings are in use as a walk by those who have occasion to use them. 
Wabash R. Co. v. Jones, 53 111. App., 125 ; Eckert v. St. Louis & R. R. Co., 
13 Mo. App., 352. Where there is conflicting testimony whether a certain 
act was or was not done evidence of the person's habits with respect to 
acts of that particular character is admissible as to whether an attorney 
did or did not give certain instructions to the sheriff to whom he delivered 
a writ to be served, the uniform habit and course of business of the attor- 
ney before and at the time of issuing writs was admissible as evidence that 
the attorney did not give the instructions. Hine v. Pomeroy, 39 Vt., 211. 
Evidence of the usual custom of a notary in cases of protest to send writ- 
ten notice of dishonor by mail where the parties lived at a distance, was 
sufficient to support the averment of due notice of dishonor to the en- 
dorsee. Miller v. Hackley, 5 Johns, 375. The invariable custom of a clerk 
to mail letters copied into a letter book, was sufficient evidence of sending 
the letter. Thollhimer v. Buncherhoff, 9 Cow., 90. The invariable practice 
of a porter to present checks for payment and to return those dishonored 
on the same day he received them is sufficient proof of presentment to 
authorize the submission of the case to the jury. Merchants Bank v. 
Spicer, 6 Wend. (N. Y.), 443. While the rule has been followed in New 
Hampshire, it has not been so widely followed in other jurisdictions. The 
theory of the rule is doubtless sound, and when wisely applied serves to 
do justice between the parties. 



